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APPENDIX D TO PART 331—PROCESS FOR UNACCEPTABLE REQUEST FOR APPEAL

Process for Unacceptable Request for Appeal

Division Engineer
determines RFA is
unacceptable.
(From Appendix A)

Is RFA complete?

Review officer returns
» RFA for applicant to complete.

Is revised RFA
complete?

Does RFA meet
criteria?

Division Engineer returns
RFA to applicant to revise.
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Pt. 331, App. D

Appeal process
begins on date
of receipt of

Does revised

RFA meet criteria acceptable
for appeal? RFA. (See
Appendix A

for process.)

Appeal process
withdrawn. No
further appeal
is possible.
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Pt. 332

PART 332—COMPENSATORY MITI-
GATION FOR LOSSES OF AQUAT-
IC RESOURCES

Sec.

332.1 Purpose and general considerations.

332.2 Definitions.

332.3 General compensatory mitigation re-
quirements.

332.4 Planning and documentation.

332.5 Ecological performance standards.

332.6 Monitoring.

332.7 Management.

332.8 Mitigation banks and in-lieu fee pro-
grams.

AUTHORITY: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; and Pub. L. 108-136.

SOURCE: 73 FR 19670, Apr. 10, 2008, unless
otherwise noted.

§332.1 Purpose and general consider-
ations.

(a) Purpose. (1) The purpose of this
part is to establish standards and cri-
teria for the use of all types of compen-
satory mitigation, including on-site
and off-site permittee-responsible miti-
gation, mitigation banks, and in-lieu
fee mitigation to offset unavoidable
impacts to waters of the United States
authorized through the issuance of De-
partment of the Army (DA) permits
pursuant to section 404 of the Clean
Water Act (33 U.S.C. 1344) and/or sec-
tions 9 or 10 of the Rivers and Harbors
Act of 1899 (33 U.S.C. 401, 403). This part
implements section 314(b) of the 2004
National Defense Authorization Act
(Pub. L. 108-136), which directs that the
standards and criteria shall, to the
maximum extent practicable, maxi-
mize available credits and opportuni-
ties for mitigation, provide for regional
variations in wetland conditions, func-
tions, and values, and apply equivalent
standards and criteria to each type of
compensatory mitigation. This part is
intended to further clarify mitigation
requirements established under U.S.
Army Corps of Engineers (Corps) and
U.S. Environmental Protection Agency
(U.S. EPA) regulations at 33 CFR part
320 and 40 CFR part 230, respectively.

(2) This part has been jointly devel-
oped by the Secretary of the Army,
acting through the Chief of Engineers,
and the Administrator of the Environ-
mental Protection Agency. From time
to time guidance on interpreting and
implementing this part may be pre-

33 CFR Ch. Il (7-1-11 Edition)

pared jointly by U.S. EPA and the
Corps at the national or regional level.
No modifications to the basic applica-
tion, meaning, or intent of this part
will be made without further joint
rulemaking by the Secretary of the
Army, acting through the Chief of En-
gineers and the Administrator of the
Environmental Protection Agency,
pursuant to the Administrative Proce-
dure Act (5 U.S.C. 551 et seq.).

(b) Applicability. This part does not
alter the regulations at §320.4(r) of this
title, which address the general mitiga-
tion requirements for DA permits. In
particular, it does not alter the cir-
cumstances under which compensatory
mitigation is required or the defini-
tions of “‘waters of the United States”
or ‘‘navigable waters of the United
States,” which are provided at parts
328 and 329 of this chapter, respec-
tively. Use of resources as compen-
satory mitigation that are not other-
wise subject to regulation under sec-
tion 404 of the Clean Water Act and/or
sections 9 or 10 of the Rivers and Har-
bors Act of 1899 does not in and of itself
make them subject to such regulation.

(c) Sequencing. (1) Nothing in this sec-
tion affects the requirement that all
DA permits subject to section 404 of
the Clean Water Act comply with ap-
plicable provisions of the Section
404(b)(1) Guidelines at 40 CFR part 230.

(2) Pursuant to these requirements,
the district engineer will issue an indi-
vidual section 404 permit only upon a
determination that the proposed dis-
charge complies with applicable provi-
sions of 40 CFR part 230, including
those which require the permit appli-
cant to take all appropriate and prac-
ticable steps to avoid and minimize ad-
verse impacts to waters of the United
States. Practicable means available
and capable of being done after taking
into consideration cost, existing tech-
nology, and logistics in light of overall
project purposes. Compensatory miti-
gation for unavoidable impacts may be
required to ensure that an activity re-
quiring a section 404 permit complies
with the Section 404(b)(1) Guidelines.

(3) Compensatory mitigation for un-
avoidable impacts may be required to
ensure that an activity requiring a sec-
tion 404 permit complies with the Sec-
tion 404(b)(1) Guidelines. During the
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